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379)aaaf vi 4fart alr gi uar
Name & Address of the Appellant & Respondent

Mis. Bisleri International Pvt Ltd

-~ a4far zr rfle sr?gr riits 3rr aar & m a< Trest sf zrenfe,fa -;:fiir
saggr 3rf@rart at sr@ta za g+terr am4a rga q tar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in t_he following way :

,~ tl-<cbl'< cpf "9;RTlffUT~ :
Revision application to Government of India :

0 (@) ft snlar zrc 3rf@,fr, 1994 cBT er infa Rh4 aal ·T; mcai a #
~tTRT cBl" sq-srrr rm sqq siasfa yrtrvr 34a '3ra fa, 4rd ·7I,
fcrro ia1cu, ura fqmT, ad)ft if=a, fla ta saa,i mf, ={ f4cat : 110001 cBl"
4t unRt afegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
· Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufa #t zrf a m sra hit gr~ ala fa#t gos(# zu 3rr #lgr
i qr fa#t ogrIr aw quern in a Gira g mf , zu fa#t arr u uer #
"E!IB cffi ~ cbl-<-lQI~ # 'llT~ ·~0:SPII'< # 'ITT lTTc'f 4fan aa g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse· to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(es) mar a rs »«n s; rzr # ffa ma w ar mra b fRmy#t.Ga@aP7,3Fe@
<lr"'I="' ""''<(~ '!J:o<fi <is IB!c <is 11if'liit i! iSl'r= *= f<Rfr~w-~+--;,;';f~) In case of rebate of duty of excise on goods exported to any coul'Qd/£r t~rrito; lide
India of on excisable material used in the manufacture of the goods whicl(~ttexpon~b~.' Ay
country or territory outside India. z.-2,+
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(Tf) ~ ~ cBT :f@"R ~ ~~ cB" ~ (~ m ~ cBT) ~ fcnm ~ .;_:
l=fffi "ITT I

(c) In case of_ goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cf 3wr=i '3c'41<=F1 c#t '3c'41c\1 ~ cB" :f@"R cB" ~ "Gil"~~ l=fRl cBl" ~ % 3ITT
~ ~ "Gil" ~ tfRT -qcf ~ cB" rfa 3ngi, or#t gt uRa ah zr R "lff
aa # fa arf@fr (i.2) 1998 tITTT 109 wxr Pl-9;cftl ~- -~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on. final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

·+;

(1) ta sari zgca (3r9ca) fura8), 2oo1 a fa o a sifa Ra~ff€ qua in
~-s # at ufai i, hf« smear # uf sm hf fa#asa l=fIB cf)~~-~~
37ft 3rat at t-at ,fii a arr Ga 3maa f#a uir aft Ur rer arr <. qr
~-Lcll~fl~ cFi -~ t1m 35-~ ll -Pt-tllfu:r 1:J5l" cFi :f@Ffad # ert-6 a1car at m
~ 5"A1 ~ I

The above application shall be made in duplicate in Form No. EA-8 as~specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy. of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q·
(2) Rf@3mdaa # er ui icav va car qt za sa a st at q?1 2oo/
Lfflf :f@Ff at Garg 3jl uzi vicar va g ala a snar zt m 1 ooo1- c#I" ~ :f@Ff c#!"
GI; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrcn, €ha sqraa zrca vi ala 3r4la mrznf@aw # ,R3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at sari zyca 3rf@fr, 1944 c#!" tlRf 35- uo#r/35-~ 3iasfa
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3@ftlftia qRmct 2 (1) er ll ~~ cfim al ar#ta, r4lat # mah j 4)T
zycn, a#st Ira zrcas vi araz 3fl#tu nrzn@raw (Rrezc) st ufga eh#tu fear,
3rzarala sit-2o, q ea grfua areas, aruf , 3ll$l-Jc\lcillc\-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #tu snraa zyeas (r4ta) Pura4), 2oo1 #t arr iaifd ya zv-3 feufRa
fag or4ur 3r@)) nnf@raoil n{ 3r4ta a fag 3rah fg mg 3mer at a ufi if&a
urei sn zyc #t it, ans st l=fllT 3ITT" WWTT ·Tur if+TT; 5 Garg IT Uk a t %T
~ 1 ooo/- ~ ~ Nm I usi sa zrc at ir, nu at l=fllT 3ITT" wri<:rr -rn:rr~
~ 5 ~ m 50~~"ITT at u; sooo/- #h3 sift usf sur zyen at i=fllT ,
&!TM c#!" l=fllT 3ITT" nuar TIT if T, 50 al ITt st asi u; 100oo/- #6hr
~ Nm I #61 #h er1a «fGer a = gr@a a rue # u iajer at mn:f I <16
IF U«en fa4t 77fa 14~ eta#t gar qr "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and ab.0_vs;rq_~ ·Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a/~~cl!to(~ri~,,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the ·bench of the Tribunal is situated , ,r •

(3) zufes~ if ~ ~ ~ cpf~ mm i m~~ 31Tcm ~ ~ ~ cpf :!1fflR~
~ ~ -Fcnm \JJFIT ~ ~ ~~ ~ ~ -~ 'lfr fcl, mw irn cITT<t ~ m ~ ~ ti'~~ ~
~cm- ~~m~~ cm- ~ 3lWcR fcnm 'GfmT t I

In case of the order covers a number of order-in-Original, Jee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) ·arzarcrz zrca sf@fr 197o zren vigilfa #t rqf-a siafa Re#ffa fag sr4
a ma zu mar zrnfnf Ruf; If@era»rt mgr # ~- cB1" ~ m "Cf{

Xi1.6.50 ~ cBT ~ Ill I cu gear fea am zlnr argy
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under·scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa it vi#fr cai at f;izj?jDJ ffi ark fri t sit #ft ea qr[fa fcnm \rlTITT i
\YJl" v#tr zyca, ata sqra zca vi baa 3r41#tr znznf@raw (afRaf@en) fa, 1982 i
Rafe I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar grea, h.4ta 5u ecans vi :8cJlcfH 3414ta qf@raswr (@fl4a) hu 3r@iii h mnaai a
h.)zr 5eua area 3rf@)74, &&yy fr nr 39 h 3iaaia f@#hr(in-2) 31f@1a 28V(289 fr
iznr 29) fain: s.ec.&y 5att fat 3rf@1fez1G , &&& fr ear cs h3ifa hara at aft rapft
wr{&,rff# a{ qa-f@ saa 3farf &, arf fa zr arr h 3ira smrtaarr
3hf@a 2rfrzrat«av 3rf@a zrt
h.4la 5euz areavi parah3iawfan fcn1r aTr area "fursnf@?

{i) <llm 11 tr~~~~
(ii) adz rm # ft w{ nr fr
(iii) adz sa flu#raft h fera 6 h 3iaifa ezr ta#

0 - 3rrataqrf zr fr sr arr huaafar (i. 2) 31f@1fr# , 2014 3raarqa fen#~~~
'ffcffeJfci:t:rm~~3-@T'Qc:f 3-ni'rNcfil"~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Seryice Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ·

. (6)(i) 5a3n2rahuf 3r4a uf@rasur harrsai res 3rzrar green znaw fen1fa tatan faagen

it; 10% 'l'@l"I "'3ffi ar,;f i\;o,i """ f.l<11Ra ;ita,r i:u. it; 10% 'l'@l"I"'<lirarr~J-) ':-Z'..'"'"'· ·
(6)(i) In view of above, an appeal against this order shall lie bplhrf;ne T;~@'.pn
payment of 10% of the duty demanded where duty or duty and penaltyare in gisplft@,]or
penalty, where penalty alone 1s m dispute." %
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I>•·
ORDER INAPPEAL

This appeal has been filed by Mis. Bisleri International Private Limited, Plot No.

2410/11, GIDC Industrial Estate, Phase-II, Chhatral (NG), Gandhinagar- 382 729 [for short 

appellant'] against OIO No. 36/AC/EX/Meh/17-18 dated 27.2.2018, passed by the Assistant

Commissioner, CGST, Mehsana Division, Gandhinagar Commissionerate [for short - adjudicating

authority'].

2. Briefly, the facts are that during the course of internal audit of the appellant, it

was noticed that they had wrongly availed CENVAT credit of Rs. 5,66,812/- on service portion

in execution of the works contract for the construction, which is not an input service in terms of

Rule 2(1) of the CENVAT Credit Rules, 2004. A show cause notice dated 14.6.2016, was

therefore issued to the appellant, proposing recovery of the wrongly taken and utilized CENVAT

credit along with interest and further proposing penalty under section 1 lAC(l) of the Central

Excise Act, 1944 read with Rule 15 of the CENVAT Credit Rules, 2004. The notice further

proposed appropriation of the amount already paid by the appellant under protest towards the

wrongly availed CENVAT credit, interest and penalty.

3. This show cause notice was adjudicated vide the aforementioned OIO wherein the

adjudicating authority confirmed the recovery of CENVAT credit along with interest and

imposed penalty on the appellant. The amount already paid was appropriated towards the

amounts confirmed.

8
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4. The appellant feeling aggrieved, has filed this appeal raising the following grounds:

• that the impugned OIO is not proper, incorrect, illegal and has been passed without considering
the fact on record and is purely on extraneous consideration;

• the invoices provided by the service provider clearly shows that the work undertaken was not
original works but was related to modernization and renovation of existing factory;

• that the renovation and modernization work was carried out to meet with the guidelines of
prevention of food adulteration for manufacture of final excisable goods viz packaged drinking
water;

• that they would like to rely on the case of Jindal Pipes Limited (2013] 29 axman.com 3231: ()
• that consequent to the change in the definition of input service [rule 2(1)], when credit was made

inadmissible for services relating to setting up of factory, the exclusion portion has ·to be pari
materia to it; that the exclusion in the definition is only applicable to services when they are used
for construction of new building, new civil structure, laying of new foundation or support for
capital goods; ·

• that the inclusion portion of the definition having retained the words "modernisation, renovation,
repair" even after 1.4.2011, when the definition was amended, the construction work undertaken
on an existing building, civil structure or foundation, etc would be covered by the inclusive part
of the definition itself;

• that what is excluded is the service portion in the execution of works contract and construction
services in so far as they are used for construction of new building or civil structure and laying of
new foundation;

• that they would like to rely on the case of Ion Exchange Ltd.[2018) 89 taxmann.com 257].

5. Personal hearing in the matter was held on 11.6.2018 wherein Shri J.N.Bhagat,

Advocate and Shri Pratik Shah, CA, appeared on behalf of the appellant. The leaned-advocate

reiterated the grounds of appeal. He further pointed out that being modernis/a,tlon~d -reJpajy-,)t· ·,

°-z! ·. <. .., . .• . . :) ,,,
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falls under the inclusive part of the definition of input service. He also provided copies of

judgement in the case of Ion Exch;;;g'e and Jindal Pipes."

6. I find that the issue to be decided is whether the appellant has correctly availed

the CENVAT credit in respect of invoices raised byMis. Varun Enterprises or otherwise.

7. The adjudicating authority has disallowed the CENVAT credit in respect of the

0

said invoices on the grounds that a conjoint reading of rule 2(1) of the CENVAT Credit Rules,

2004, sections 66E(b) and 66E(h) along with section 65B(54) of the Finance Act, 1994, reveals

that works contract includes repair, maintenance, renovation, alteration etc and hence the

appellant's contention that provisions of section 66E(b/h) are applicable only in the case of civil

construction for sale to buyer and not that for renovation/restructure is wrong; that the services

availed by the appellant from Mis. Varun Enterprise are excluded from the definition of input·

services as defined in Rule 2) of the CENVAT Credit Rules, 2004.

E
8. The appellant in his grounds has mentioned that t✓the renovation and

modernization work was carried out to meet the guidelines of Prevention of Food Adulteration

for manufacture of final excisable goods viz packaged drinking water. On going through the

details of work done in respect of the four invoices raised by Mis Varun Enterprises, which is

listed in the OIO in tabular form, I find merit in the claim of the appellant that the work

undertaken was not a new work but related to modernization and renovation of existing factory.

9. Now in the aforementioned background, I find that the matter in so far as

0
CENVAT credit availement on modernization and renovation of existing factory is concerned, is

no longer res integra. The appellant has relied upon the· judgement of Ion Exchange I Ltd

reported at [2018] 89 taxmann. com 257 (Abad-CESTAT)]. The Hon'ble CESTAT after

framing the issue to be decided, in the said judgement, as mentioned below:

"6. The short issue involvedfor determination in the present case is: whether the appellant are
eligible to credit of Service Tax paid on 'construction service' relating to
modernization/renovation oftheirfactory."

held as follows:

"8. A plain reading of the said provisions makes it clear that service utilized in relation to
modernization, renovation and repair of the factory are definitely fall within the meaning of
'input service' even though construction ofa building or civil structure orpart thereofhas been
placed under exclusion clause of the said definition of 'input service '. After amendment to the
definition ofthe 'input service', a clarification issued by the Board vide Circular No 943/4/2011
CX dt 29.4.2011 dt 29.4.2011 where-under answering to the questions raised on the,.eligibilityof
credt of servce tax pad on constructon servce as an 'put servce' used mnodejhizatjQj,
renovation or repair , it has been clarified that the said services being provideg ii,theincl&he,\
·: part ofdefinton of nput servce are defntely eligble to credit. Thus, hanpmomous.readmngofy}
the inclusive part of the definition and the exclusion clause mentioned at clause (a) 'relating[?
construction service of the definition of 'input service', it is clear that the b~nst,;uction servi'clet:-i.

\\_,·'· . ·•• ✓.::."•· -,-Ge
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10.

relating to modernization, renovation. and repair of the factory continued to be •within the
meaning of 'input service' and accordingly, the Service Tax paid on such service is eligible to
credit. Undisputedly, the appellant carried out modernization/renovation work to meet USA FDA
guidelinesfor manufacture oftheirproducts therefore, the service tax paid on such construction
service is eligible to credit. In the result, the impugned order is set aside and the appeal is
all~wedwith consequential relief, ifany, asper the law."

In view of the foregoing, since the Hon'ble CESTAT Ahmedabad Bench has

already held that the CENVAT credit is eligible in such cases, the impugned OIO dated

27.2.2018, is set aside and the appeal filed by the appellant is allowed.

10. 3r4la zarr r a{ 3r4tr ar fqzr7 3qlaa at# fan srar &t
10. The appeal filed by the appellant stands disposed of in above terms.

s4
(3a7 in)

311z1#r (374lea ).:,

Date: .6.2018

Attested

«a
(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

Mis. Bisleri International Private Limited,
Plot No. 2410/11, GIDC Industrial Estate,
Phase-II, Chhatral (NG),
Gandhinagar- 382 729

Copy to:

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South;
3. The Deputy/Assistant Commissioner, Central Tax Division-V, Ahmedabad South.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
5. Guard File.
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